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HI.STATEMENTS OF THE FACTS

In March 2006, CFA issued a power of attorney, authorizing SLC as the exclusive
agent to develop and operate all-media copyrights of the SL Tournaments for 10 years.

In March 2012, SNC was authorized from SLC to exercise the two-year exclusive
right of broadcasting the Super League’s videos in its portal website S Network,
included but not limited to the rights of live broadcasting, recording, etc. The
authorization further mentions that PNC shall by no means broadcast and promote the
Super League’s tournaments in its portal websites. In December 2012, SLC again
issued a power of attorney to SNC, specifying that its exclusive right to rebroadcast and
communicate, together with the right to take all legal means to prevent piracy of the
third parties, and to claim for damages. Through multiple authorization, LNC was
entitled to broadcast the 2013-2014 Season’s the SL tournaments in its website and on
PC clients, while it shall not delegate or cooperate with others. Besides, C TV obtained
the authorization to broadcast the tournaments as well.

All the live programs of the SL were produced and broadcasted by C TV. There
was neither copyright agreement regarding the programs between C TV and SLC, nor
between C TV and SNC, PNC, LNC in this case. The Charter of CFA explicitly stated
that CFA is the governing body of Chinese football movement and the original owner
of all rights arising from the various football events, which is also confirmed in the
FIFA Constitution.

In August 2013, PNC, together with LNC, provided and rebroadcasted the alleged
programs on their co-built website without any authorization, and publicly placed the
title of “Super League” in the prominent position on PNC’s Channel Homepage.

In March 2015, SC filed a lawsuit against PNC, claiming that PC violated the
Copyright Law and Competition Law for illegally rebroadcasting the Super League
programs and false promotion. SC further requested for stopping infringement,
compensating for damages and eliminating adverse effects by statement.

The court of first instance supported the claim of infringement of Copyright Law.
however, the court did not review the claim of unfair competition.

IV.STATEMENT OF THE ISSUES

A. Whether the programs of the SL Tournaments can be deemed as works.

Whether SNC obtained the authorization from the copyright owner of the
alleged programs.

Whether PNC’s conduct should be considered as copyright infringement.

D. Whether PNC constitutes unfair competition.
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V.STATEMENT OF THE CLAIMS

A. PNC has infringed the copyright of SNC.

PNC should bear the liability for stopping infringement, eliminating the
adverse effects and compensation for the damages of SNC.

C. PNC shall be held liable for unfair competition.

VI. PLEADINGS

Based on the claims of PNC, SNC defends and counterclaims as follows:
A. PNC Has Violated SNC’s Copyrights and Should Bear the Responsibility

In the first instance, the trial court supported that PNC’s conducts constituted
infringement upon SNC’s copyright.! PNC is petitioning to the court around this
judgement. However, respondent insist that the trial judgement is correct.

1. SNC has the exclusive right to broadcast the alleged videos on portal website

The petitioner has petitioned that the respondent cannot enjoy the alleged
copyright because (1) the alleged programs should not be protected as works; and (2)
SNC did not obtain the authorization from the record producer, C TV. This claim should
not be supported for the following reasons.

a.  The sports events programs should be regarded as works

(1) The programs should be regarded as works created in a process analogous
to cinematography [cinematography work]

Petitioner may argue that the sports events programs are not entitled to the
copyright protection, for the programs cannot meet the requirement of originality and
fixation. However, this opinion should be denied.

1. The alleged videos should be found original

Pursuant to Article 3 of Copyright Law, Article2 and Article 4(11) of
Implementation Regulations, a work shall be original. Although no laws or regulations
ever defined the standard of originality, in the case Japan Takematsuka Corporation v.
Astro Boy (Fujian) Sports goods Co., Ltd., SPC held that originality means the work
should be created by its author independently and express the specific choice or
arrangement.> To be more specific, the work should be different from works in public

! Moot Problem, Paragraph 17; Paragraph 19.

2 Japan Takematsuka Corporation v. Astro Boy (Fujian) Sports goods Co., Ltd. (2017) Final Civil Ruling
No.3427 from SPC.
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domain in the selection or arrangement of materials.?

In the present case, the programs include the broadcasting plan, the game record,
comments, the players’ data, playbacks, highlights and interviews.* A event will be
broadcast through planning, shooting, editing, post-effect and other procedures, during
each procedure, there are adequate freedom to make personalized selections and
arrangements.

Take the orchestration as an example, the editors will, under the command of the
director, arrange the screen of the game, comments, playbacks, relevant data, interviews
in a narrative way. They should also organize the sequence of close-up, close-shot, mid-
shot and panorama. During this procedure, the director is the core. With different
director, there will be different story point, different understanding of using the
language of lens, and quiet different programs.

Petitioner may claim that several factors, such as the production standard and the
purpose to satisfy the audience, may limit the freedom to make personalized choice.
Even if the produce group made some choice under such limitation, that might be the
common choices of qualified produce groups. However, this opinion should not be
supported.

For the first, production standard will not substantively weaken the programs’
originality. Production Manuals just set some simple requirement in the position of
camera and give some guidance and suggestions, for instance, the playback can be used
to solve the audience puzzles or to emphasize some emotions and so on.> It seldom
puts a specific requirement for the programs production, and thus should be regarded
as general direction rather than a strict binding regulation concerning programs
production. As to the common skills of qualified producers, however, the problem is
the same as the production standards. Actually, the Production Manuals is concluded
from the common techniques.

For the second, when it comes to the purpose to satisfy the audience, it cannot
narrow the freedom of the produce group neither. Actually, to satisfy the audience is a
very abstract requirement, it may just require the producer to focus at the dramatic scene
such as the moment of goal. However, what is a dramatic scene, how to show the scene
still need to interpreted by the producer. Thus, the purpose to satisfy the audience can
hardly be a barrier to prime the programs originality.

To sum up, the Super League programs should be found original to be works.
ii.  The alleged videos satisfy the element of fixation.

Pursuant to Article 4(11) of Implementation Regulations, cinematography works

3 Sun Xinzheng v. Wang Shuxiang (2016) Final Civil Ruling No.2158 from SPC

* See The 2014 China Football Association Super League TV Broadcast Public Signal Production Manuals
[Production Manuals].

3> The principle of the switching of scene, in Production Manuals. For details, see Appendix II.

3
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should be recorded on some material. In practice, the broadcasting of a TV station will
delay about 30 seconds to avoid emergency and the sports events programs should be
recorded during the delay.s Particularly, the alleged programs had been stored on some
materials before being transmitted to the public. Hence, the programs in the present
case can satisfy the element of fixation.

Petitioner may quote two latest cases to claim that the overall programs has not
yet been stably fixed when live programs are going on.” However, “be recorded on
some material” does not refer to “be completed”. An unfinished work should enjoy the
same protection as the completed work. Further, except for these two cases, there are
few courts and scholars had ever questioned whether the online broadcast is fixed when
the live is going on. This illustrates from one perspective that most courts and scholars
support that online live broadcast can satisfy the requirement of fixation.

(2) The programs can be regarded as compilation work

Even if the court held that live programs had not been fixed before it finished, the
programs can be found as compilation works. It is stipulated that a compilation work is
a compilation that original in selecting or arranging the materials.® As discussed above,
the arrangement of the scenes and complex elements of alleged programs is original.
Hence, the alleged programs should be at least regarded as compilation works.’

b.  SNC has obtained the right to broadcasting the Super League videos on
portal website exclusively

(1) The original copyright owner is CFA

Petitioner insists SNC did not get an effective authorization from C TV, who is
the copyright owner, therefore cannot enjoy the relevant rights. On this issue,
respondent defends as follows:

1.CFA is the producer of the videos involved in this case

Copyright Law has stipulated that the original copyright owner of a
cinematography work is its producer'® who has taken the initiative and financial
responsibility for producing the work."" In the case Beijing Light Media Co., Ltd. v.
Wuhan Huagqi Film Production Co., Ltd.,”> the SPC held that the producer is the one

¢ See Zhu Xiaoyu, “Some thoughts on the final judgment of CCTV World Cup case and Sina Chinese Super
case”, online<www.zhichanli.com>, Update:2018-04-28. Last visit:2018-05-10.

7 Beijing Sina Internet Information Service Co., Ltd v. Beijing Tianying Jiuzhou Network Technology Co.,
Ltd. (2015) Civil Judgement No.1818 from BIPC; CNTV Co., Ltd. v. Storm Groups Co., Ltd. (2015) No. 1055
From BIPC [CNTV v. Storm].

8 Article 14, Copyright Law.

° Cong Lixian, An Analysis of the copyright of Live Sports events, China Copyright, Issue 4, 2015; Wang
Qian, the Nature of “Spring Festival Gala” in copyright, Intellectual Property, Issue 4, 2010.

19 Article 15, Copyright Law.

"""WIPO, Glossary of Terms if the Law of Copyright and Neighboring Rights, China: Peking University
Press, (2007).

12 Beijing Light Media Co., Ltd. v. Wuhan Huagqi Film Production Co., Ltd. (2015) Civil Judgement No.4
from SPC
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who invest in the film and take the great commercial risk, the authors cannot be
regarded as produce just because they create the film.

In the present case, CFA organized the Super League Tournaments, made manuals
to direct the creation of the programs,* authorized the other party to broadcasting the
tournaments,'* manage and operate the rights concerned.'® These can be concluded that
CFA has invested in the programs and take the financial responsibility, thus CFA
conform to the definition of the producer. On the contrary, C TV, who made these
programs, could be regarded as the author, but not the copyright owner. This opinion is
supported in many similar cases.'?

11.CFA has made a clear and effective copyright notice

It is stipulated that the one whose sign is affixed to a work shall, without the
contrary proof, be the author of the work in Article 11 Paragraph 4 of Copyright Law.
In the present case, the Charter of CFA has stipulated that CFA is the original owner of
all rights arising from the football events, including the right to use in cooperation with
third parties.’® This is a clear copyright notice declared that CFA is the original owner
of all relevant works. Its effect has been widely acknowledged by the market and
judicial practice.” Since there is no contrary proof, CFA should be deemed as the
copyright owner.

ii1. There did exist a copyright agreement between CFA and CTV.

Even if the court did not support the opinion that CFA is the producer of the alleged
programs, the copyright should belong to CFA under Article 17 of the Copyright law
because there did exist a copyright agreement between CFA and CTV.2° Furthermore,
even such copyright agreement is not in a written form as required under Article 17 of
the Copyright law, it has already been cured by the actions of the two parties that C TV
once come to CFA to obtain the broadcasting right.

Pursuant to Article 36 of Contract Law, even if an agreement is not in the required
form, it could still be effective if one party has fulfilled its obligation while the other

13 The directors, script writers, photographers and other staffs who made mental effort to the film. See
Beijing Light Media Co., Ltd. v. Wuhan Huaqi Film Production Co., Ltd. (2015) Civil Judgement No.4 from SPC

14 See Production Manuals.
15 Moot Problem, Paragraph 3-5.
16 Tbid.

17" Gong Zhiyong v. Su Xinxian (2011) Civil Judgement No 161 from Guangdong HPC; Beijing Huayi Union
Cultural Media Investment Co., Ltd. v. Net Music Interconnection (Beijing) Technology Co., Ltd. (2009) Civil
Judgement No 68 from Hubei HPC; Changsha Guoan Radio and Television Broadband Network Co., Ltd. v. Letv
(Tianjin) Information Technology Co., Ltd. (2017) Civil Judgement No 661 from Hunan HPC.

18 Moot Problem, Paragraph 2.

19" CCTV International Network Co., Ltd. v. Century long Information Network Co., Ltd. (2010) Civil
Judgement No 196 from Guangzhou IPC; CCTV International Network Co., Ltd. v. Guangzhou NetEase
computer system Co., Ltd. (2013) Civil Judgement No 927 from Guangzhou IPC.

20 Article 17, Copyright Law. The ownership of copyright in a commissioned work shall be agreed upon in a

contract between the commissioning and the commissioned parties. In the absence of such a contract or of an
explicit agreement in the contract, the copyright in such a work shall belong to the commissioned party.
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party accept it.>! In the present case, CFA and SLC has widely exercised the copyright
of the programs. Whereas CTV did not express its disagreement but come to obtain the
broadcasting right from CFA.>> These actions fulfilled the agreement and cured the
flaw of the form of the agreement. Therefore, CFA and CTV’s Copyright agreement
should be regarded effective, thus, the copyright shall belong to CFA originally.

(2) SNC enjoys the exclusive rights to broadcast the Super League’s videos in
its portal website with SLC’s authorization

As the copyright owner, CFA has authorized SLC as its agent to develop and
operate the relevant rights.? Then SLC authorized SNC the exclusive rights to
broadcast the Super League’s videos in its portal website S Network, including the
rights of live broadcasting, recording, on demand, and extension and other relevant
rights.>* According to the implementation contract, SNC also obtained the rights to take
all legal measures to prevent third parties from illegally using above videos and to
obtain compensation.” Therefore, SNC enjoys the exclusive rights to broadcast the
Super League’s videos in its portal website.

2. PNC’s conduct has constituted infringement upon SNC’s copyright

a. PNC’s piracy broadcasting has infringed SNC’s network communication
right and broadcasting right or other right

In accordance with authorization contract, SNC enjoys all relevant rights to
broadcast the programs on its portal website.>¢ This include the right to rebroadcast the
live programs and the right to rebroadcast the programs recordings on portal websites.

Firstly, in judicial practice, the online programs lives are usually protected under
Article 9(11) or Article 9(17) of Copyright Law.”” In the case CCTV International
Network Company v. Beijing Baidu Netcom Technology Co., Ltd. from Beijing First
IPC, the court held, “If the initial dissemination of a work is wireless, the online live
broadcast should be regulated by the broadcasting rights. otherwise, it should be
regulated under Article 9(17).”*® Similarly, Beijing HPC supported that the right of
online live could be protected as other right in the Guidelines.”

21 Article 36, Contract Law.

22 Moot Problem, Paragraph 7.

23 Moot Problem, Paragraph 3.

24 Moot Problem, Paragraph 4.

% Ibid.

26 Moot Problem, Paragraph 4

27 Article 9(11), Copyright Law. The right of broadcasting, that is, the right to publicly broadcast or

disseminate works by wireless means, to disseminate broadcast works to the public by wired dissemination or
rebroadcast, and to disseminate broadcast works to the public by audio amplifier or other similar instruments for
transmission of signs, sounds or images; Article 9(17), Copyright Law. Other rights which shall be enjoyed by the
copyright owners.

B CCTV International Network Company v. Beijing Baidu Netcom Technology Co., Ltd. (2013) Civil
Judgement No.3142 from Beijing First IPC; Similar cases see Hunan Happy Sunshine entertainment co., Ltd. v.
Shanghai Shichang Information Technology Co., Ltd. (2017) Civil Judgement No.325 from Hunan HPC.

29 Article 5.18, Guidelines; Article 9.24, Guidelines; Article 9.25, Guidelines.

6
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Secondly, the right to provide the programs videos can be protected under the
network communication right. Network communication right is the right to provide the
public with works, so as to make the public able to respectively obtain the works at the
individually selected time and place.** This could be interpreted that others shall not
provide the programs videos on portal website in the present case.

Turning to the present case, PNC labeled and provided the alleged programs in
its Super League Channel Homepage.’® On the one hand, PNC has rebroadcast the
live videos on their portal website without authorization. And the programs are
transmitted from C TV,2 which means the initial dissemination is wireless, Hence,
PNC’s conduct has fallen into the scope of SNC’s broadcasting or other right. On the
other hand, PNC provided the recording of the Super League Tournaments on its portal
website after the live broadcast of the program.” Its conduct has infringed SNC’s right
of information network communication according to Article 9(12) of Copyright Law.
Accordingly, PNC’s conduct has fallen into the scope of the rights enjoyed by SNC.

b.  PNC’s defence that it just provided the link should be denied

Although PNC claimed that they just provided a link from L Network, their
conduct still should be found as infringement.

(1) PNC did not submit sufficient evidence to prove it just provide a link to
LNC’s website

As stated in Guidelines, the defendant shall prove the involved work is provided
in a third-party website. ** In the first instance, the petitioner submit that the programs
were broadcast under the subdomain of the L Network. However, it is insufficient to
prove that the broadcasting page was a third-party website. According to Guidelines,
the operator is the one who registered the website or the one who is indicated on the
website, if the registrant and the one indicated on the website is different, they should
be presumed as co-operators. © As reflected on the website, the broadcasting page was
labelled as “video broadcasting cooperation-P Network interactive broadcasting
room”. There also exist a returning entrance to P Sport website on the broadcasting
page.”” Therefore, PNC should be considered to provide the programs on its own page.

(2) PNC’s conduct still constitutes joint infringement even if the programs
are provided by link.

According to Article 4 of Interpretations of Network Communication Right and

[

O Article 9(12), Copyright Law; Atrticle 3, Interpretations of Network Communication Right.

w

! Moot Problem, Paragraph 6.

w

2 Moot Problem, Paragraph 7, Line 2.

w
@

Moot Problem, Paragraph 6.
4 Article 9.2.3, Guidelines.

5 Article 9.29, Guidelines.
6

w

w

w

Moot Problem Paragraph 14, line 4.
7 Ibid, line 6.

w
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Article 9.6, Article 9.7 of Guidelines, if a network service provider jointly provide
works with others will constitute joint infringement. In judicial practice, providing
works together by link is usually deemed as joint infringement. In the case Beijing
Douwang Technology Co., Ltd. V. Shanghai Juli Media Co., Ltd., the two defendants
were determined to be joint infringement because they provided works by link together
to promote each other with subjective fault.

Firstly, PNC provided the links in cooperation with LNC. L Network has pushed
the programs onto the broadcasting page which is cooperated with P Network without
authorization.* Then PNC provided link on the prominent position on its portal
website.* These conducts should be ruled as joint actions.

Secondly, PNC should be held deliberate or negligent. As a network operator,
PNC should make sure LNC has obtained corresponding authorization before
cooperating with LNC to avoid infringing others’ rights. Further, a higher degree of
duty of care should be satisfied for PNC has provided the link prominent position on its
website and attained direct interests from the link.*" These means PNC has known or
should have known that its conduct may constitute infringement and shall be measured
to be of great subjective fault.

Therefore, the rebroadcasting conduct of P network and L Network should be
deemed as joint infringement.

3. PNC should stop infringement and compensate SNC’s loss

According to Art 48(1) and Art 49 of Copyright Law, the one who infringed the
other’s copyright should bear the liability to stop infringement, to compensate for
economic losses, to eliminate the adverse effects and so on.*?

In the present case, PNC has infringed SNC’s copyright. Its conduct has caused
great damage in the following aspects: Firstly, PNC’s conduct has directly taken
advantages from SNC by diverting the user's attention and website traffic. Secondly,
SNC has cost a lot to stop PNC’s infringement. Therefore, PNC should bear the liability
to stop its infringement, to compensate for the losses and to eliminate the adverse effects.

B. Even If the Alleged Programs Cannot Meet the Originality Requirement of a
“Work”, PNC’s Act Infringed SNC’s Neighboring Right of “Video Recordings”

SNC are entitle to protect its neighboring right against PNC’s infringing act if the
issued programs lack the originality requirement of a “work” in Copyright Law. This
issue will be discussed in four aspects.

3 Article 4, Interpretations of Network Communication Right; Article 9.6, Guidelines; Article 9.7,
Guidelines.

39 Moot Problem, Paragraph 14, Line 4; Paragraph 15, line 4.

40 Moot Problem, Paragraph 7.

N

! Article 9 and 11, Interpretations of Network Communication Right.

2 Article 48(1), Copyright Law. Atticle 49, Copyright Law.

N
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1. Sports events programs could also be considered as “video recordings”

The originality requirement of “video recordings” is not stipulated in both
Copyright Law and Implementation of Regulations. In practice, courts normally regard
a program as “video recordings” when it does not meet the originality of a “work”.#

In the present case, even if the programs cannot meet the originality of a “work”,
considering the alleged programs are composed of a combination of consecutive images
and sounds, such programs shall be concluded as “video recordings” and are entitled to
neighboring right protection.* Consequently, the concerned sports events programs
shall be deemed as “video recordings”.

2. SNC is the legitimate subject of the concerned programs

Pursuant to Article 11 Paragraph 3 of Copyright Law, Article 7 of Interpretation
of Copyright Law and Article 3.1 and 3.2 of Guidelines,” the right owner of “video
recordings” can be determined by the signature affixed on them, supported by proofs
like right statement complying with industry practice. Besides, the nature of the object,
industry practice and the public cognition shall be considered as well.

Particularly, C TV’s logo appeared on the program cannot be interpreted that C
TV is the right owner under Article 11 Paragraph 3,% for TV Station customarily
embeds its logo on the programs. Such industry practice has been supported by
Guangdong HPC.# Further, CFA has clearly stated that all the rights arising from the
tournaments belong to itself, which is confirmed in FIFA Constitution.®* Therefore,
CFA is the legitimate right owner of the programs of SL tournaments in Copyright Law.

To sum up, SNC, granted the exclusive right in the division of portal website by
the agent of CFA, has the authority to protect its right by all legal means.*

3. PNC’s practice infringed upon the communication right of SNC on the
information network

a.  Live broadcast falls into the scope of communication right on the
information network

Article 42 of Copyright Law regulates both network communication under Article
10 (12) and live broadcast on the networks.

43 CNTV Network Co., Ltd. v. Storm Groups Co., Ltd. (2015) Civil Judgement No. 1055 from BIPC [CNTV
v. Storm]; CNTV Network Co., Ltd. v. Beijing Zhitong Infinite Technology Co., Ltd. (2011) Civil Judgement
No.5129. from Beijing First IPC; CNTV v. Shijilong; CNTV v. Huaxiachengshi.

44 Article 5 (3), Implementations Regulations.

45 Article 11 Paragraph 3, Copyright Law; Article 7, Interpretation of Copyright Law; Atticle 3.1 and 3.2,
Guidelines.

46 Moot Problem, Paragraph 11, Line 7.

47 Shijilong v. TV Broadcast.
4 Moot Problem, Paragraph 1 and 2.
49 Moot Problem, Paragraph 4, Line 2-4.

O Article 42, Copyright Law; Atticle 10 (12), Copyright Law.

(%
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Firstly, Article 10(12) regulates acts of communicating video recordings to the
public at their selected time and space on the networks, regardless of the time length
and the available content. This view has been supported by Beijing No.1 IPC,>! stating,
as long as the users can capture parts of the work, the one who illegally communicates
the work violates Article 10 (12). Similarly, even if the public can only obtain parts of
the concerned programs at a limited time, they still have selectable time and space.
Therefore, Article 42 applies under this circumstance.

Secondly, live broadcast of sports programs can be regulated by the networks
communication right of “video recordings”. This view has been upheld by Guangzhou
IPC in CNTV v. Shijilong.>

In conclusion, PNC’s live broadcast shall be regulated by Article 42.

b.  PNC, together with LNC, has violated Article 4 of Interpretation of
Network Communication Right

Article 4 codified that where there is evidence to prove that a network operator has
provided video recordings with others by means of cooperation, the companies’
practice constitutes a joint infringement, and they shall be held liable for damages.

In this case, PNC and LNC, intentionally and jointly, built a network platform,
labelling it as “video broadcast cooperation-P Network interactive broadcast room”,
and rebroadcast the issued programs. However, LNC was granted no right to
rebroadcast the programs together with third parties, and PNC ignored to fulfill the duty
of care regarding checking LNC’s privileges.”* Therefore, their act of live broadcast
violates Article 4.5

In conclusion, PNC unlawfully rebroadcast the programs with LNC in a
cooperative portal website, which has violated the networks communication right of
SNC. 5

4. PNC shall be enjoined from rebroadcasting the programs and held liable for
damages

Given that PNC infringed the empowered right of SNC, PNC shall bear the civil
liability for ceasing the act, eliminating the adverse effects and compensating for
damages under Article 48 and 49 of Copyright Law.5

31 Beijing Shiyue Network Technology Co., Ltd. v. Ningbo Chenggong Multimedia Communication Co., Ltd.
(2008) Civil Judgement No. 5314 from Beijing First IPC.

32 CNTV v. Shijilong.

3 Douban v. PPTV; CNTV Network Co., Ltd. v. Beijing Fengxing online Technology Co., Ltd. (2015) Civil
Judgement No. 14494 from Beijing Haidian DPC [CNTV v. Fengxing].

3 Article 4, Interpretation of Networks Communication Right.
35 Moot Problem, Paragraph 8, Line 3-5.
36 Article 48(4) and 49, Copyright Law.

10
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C. Alternatively, PNC’ Practice Has Constituted Unfair Competition and that
PNC Shall Be Held Liable for Damages

1. The issue of unfair competition shall be reviewed in this court

Required by Article 168 of Civil Procedure Law and Article 323 of Interpretation
of Civil Procedure Law, the ambit of appellate review shall be restricted to the claim of
appeal,’” with an exception when the judgement of first instance violates prohibitive
provisions in laws or damages the state’s interests, public interests or the legitimate
rights and interests of other persons.

In the present case, the court of first instance did not adjudicate the issue of unfair
competition, which may indulge the piracy of live sports broadcast in both networks
and sports industry. Besides, if the court insists that “live sports broadcast” shall not be
protected by both Copyright Law and Competition Law, then it may disturb the public
order, deteriorate the existed industry practice, impede the development of sports
industry, and even harm the interests of consumers.

In conclusion, the issue of unfair competition shall be brought into the proceedings.

2. PNC’s practice has constituted false or misleading promotion under Article 9
of Competition Law

Required by Article 9 of Competition Law, business operators shall not make false
or misleading promotion by advertisement or other means on the quality, producers,
origin, or any other information of their commodities.® Whether an act constitutes false
or misleading promotion depends on the probability of the relevant public
misunderstanding about the commodities after seeing the promotion.® In addition,
courts shall judge in the light of daily life experiences, the general attention of the public
concerned, the fact misunderstood.® The misunderstanding of potential authorization
relations between the parties can constitutes misleading propaganda, which is supported
by Shanghai Second IPC.

In the present case, PNC publicly placed the title of “Super League” in the
prominent position on its channel’s homepage,” which directly leads to the false belief
that PNC obtained authorization to broadcast the concerned programs, for the public
firmly believe that a network company with a good and healthy image will always
operate their business observing laws and industry practices. Therefore, PNC’s
practice has constituted false or misleading promotion of video recordings to the public.

57 Article 168, Civil Procedure Law.

38 Article 323, Interpretation of Civil Procedure Law.

3 Article 9, Competition Law.

0 Article 8(1), Interpretation of Competition Law.

o1 Article 8 Paragraph 3, Interpretation of Competition Law.

2 Victoria's Secret Store Brand Management Co., Ltd. v. Shanghai Jintian Apparel Co., Ltd. (2012) Civil
Judgement No. 86 from Shanghai Second IPC.

% Moot Problem, Paragraph 6, Line 1-4

11
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3. PNC’s practice has contravened Article 2 of Competition Law and has
constituted unfair competition

a. Article 2 is applicable to the issue of unfair competition

Article 2 applies to prohibiting those acts of unfair competition both enumerated
and unenumerated in Law, for the detailed acts of unfair competition cannot be
sufficiently stipulated in Competition Law. This view has been widely adopted by
judicial Interpretation and practices. * Given that a provision shall be interpreted based
on the textual meaning given to the terms in their context and in the light of the
legislative intent®, it is admissible for the court to adjudicate this case under Article 2,
for Competition Law aims at protecting fair competition.®

b. PNC has violated Article 2 because all the three factors of unfair
competition are met

In Guided Case No. 45, The Court emphasized that, unfair competition can be
judged by three factors: 1) the perpetrator is a business operator in competition law; 2)
the perpetrator breaches the good faith principle and the generally recognized business
ethics in business transactions; and 3) the legitimate rights and interests of other
operators are damaged by perpetrator’s acts of unfair competition.” This view has
been supported in many cases.®

(1) Both parties are competitive business operators in the industry of network
services

Pursuant to Article 2 Paragraph 3, "A business operator" refers to a person or legal
entity who engages in commodity marketing or profit-making services ("commodity"
also refers to services).® To determine the “competitive relations” between the parties,
the court shall only consider the similarity of their business scope, rather than whether
the operators 1) have direct or concrete competitive relations or 2) engage in the same
industry.”

In the present case, both parties operate portal websites and engage in providing
profit-making services of live broadcasting the Super League on the internet,”” which
suggests the existence of a competitive relation between them. Therefore, SNC and
PNC are competitive operators on the networks.”

% Article 7, Interpretation of the Supreme People's Court on Application of Laws in the Trial of Civil
Disputes over Domain Names of Computer Network; Guided Case No. 45; Quota of Kelp Case; Woailiao v.
CNTV.

5 Article 104, Legislation Law of PRC.

% Article 1, Competition Law.

7 Guided Case No. 45.

%8 Ibid; Quota of Kelp Case; Woailiao v. CNTV.
% Article 2, Competition Law.

0 Guided Case No. 30; Guided Case No. 58.

" Moot Problem, Paragraph 4, Line 2-4; Moot Problem, Paragraph 6, Line 2-4.

2 CNTV v. Yueti.

12
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(2) PNC violated the good faith principle and generally recognized business
ethics

Operators have obligation to observe the good faith principle and generally
recognized business ethics under Article 2 of Competition Law.”? In Quota of Kelp
Case,”* SPC held that the “good faith principle”, a fundamental principle in Civil Law,
is embodied in the “generally recognized business ethics” in accordance with the
purpose of Competition Law. The Court further referred it as “the norms of conduct that
generally recognized and accepted by business operators”. Such interpretations have
also been echoed by vast courts.”” In conclusion, the court considers the weight of
common industry practices when it comes to judgment of violation of business ethics.

1. There exists the generally recognized business ethics in football industry

The generally recognized business ethics arise from the common practices of
specific industries on a case-by-case basis.” In sports industry, all the operators shall
obtain the authorization from the original owner by paying certain amount of fees,
before rebroadcasting the videos on its own platforms. This practice has been set and
confirmed in various administrative documents and cases.” As mentioned in the
present case, SLC usually maintain separate authorization formats, including
authorization of rebroadcasting rights to portal websites, to televisions and
authorization of television products rights.” Therefore, a common practice exists in
football industry.

11.PNC violated the generally recognized business ethics in football industry

All the operators shall be subject to the good faith principle and the generally
recognized business ethics.” To determine whether an operator violates the industry
practice, courts consider both the objective behavior and the subjective intentions of the
operator.

3 Article 2, Competition Law.
"% Quota of Kelp Case.

75 Ibid; Qihu, Qizhi v. Tencent.
5 Quota of Kelp Case.

7 Article 7 of Opinions of the State Council on accelerating the development of sports industry and
promoting sports consumption (2014); Article 2 and 5 of Notice on Illegal Broadcasting of Olympic Events and
Related Activities through the Internet is Strictly Prohibited (2008); Article 1, 2 and 3 of Notice on Strengthening
TV Coverage and Broadcasting Management in Sports Competitions (2000); Article 1, 2 and 3 of Notice on
Improving Broadcasting and TV Reporting and Broadcasting in Sports Competitions (2015). CNTV v. Yueti ;
Woailiao v. CNTV ; CNTV Network Co., Ltd. v. Guanghzou Dongjing Technology Co., Ltd. (2015) Civil
Judgement No. 285 from Guangzhou Tianhe DPC; CNTV v. Huaxiachengshi.

8 Moot Problem, Paragraph 12, Line 3-5.
7 Article 2, Competition Law.

80 Hunan Wang Yuewen v. Hebei Wang Yuewen (2004) Civil Judgment No.221 from Changsha IPC Tianjin
Yuanwang Technology Co., Ltd v. Tianjin Gezhi Enterprises Management Consulting Co., Ltd. (2011) Civil
Judgment No.40 from SPC; Beijing Aiqiyi Technology Co., Ltd v. Shenzhen Juwangshi Technology Co., Ltd.
(2015) Civil Judgment No.728 from Shanghai Intellectual Property Court; CNTV v. Yueti.

13
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Firstly, PNC has breached the common practice in football industry. In this case,
PNC, together with LNC who was granted no right to delegate or cooperate with third
parties to broadcast the concerned programs, ' rebroadcast the programs in a
collaborative portal website without obtaining any authorization documents or
examining the privileges of LNC,* which runs afoul of the abovementioned industry
practice and suggests bad faith. Overall, PNC violated the common practice in football
industry.

Secondly, PNC’s act cannot be justified by the fact that LNC obtained
authorization from the right owner, for 1)PNC provided the concerned programs in a
jointly built platform with LNC, not to mention that PNC did not fulfill the burden of
proof requesting linking to a third party website under Article 6 of Interpretation of
Network Communication Right and Article 9.14 of Guidelines;®* 2) Even if the alleged
programs were provided by LNC, the authorization has explicitly excluded its right to
delegate or cooperate with others. Besides, it is reasonable to assume that, PNC, as a
professional operator, shall scrutiny all the privileges of LNC, in order to fulfill the duty
of care.®* However, PNC ignored the abovementioned duty of care. It implies a vicious
intention of PNC.

In_conclusion, PNC’s conduct has violated the generally recognized business
ethics.

(3) PNC’s act of unfair competition damaged SNC’s legitimate rights and
interests

1.SNC enjoys legitimate rights and interests

The expected economic benefits derived from rebroadcasting live programs by
purchase shall be protected in Competition Law. This rule has been supported by
courts.®> Similarly, the entitled rights and interests of SNC derived from live broadcast
of the SL programs by purchase from the right owner, which are legitimate and shall
be protected by the law.

11.PNC’s act of unfair competition damaged SNC’s legitimate rights and interests
The freedom of competition and innovation has limitations. It shall not be

practiced to infringe others’ lawful rights and interests.® Besides, the injured party
seeking damages shall prove that its potential business opportunities have been

81 Moot Problem, Paragraph 6, Line 2-4.

82 Douban v. PPTV; CNTV v. Fengxing.

Article 6, Interpretation of Network Communication Right; Article 9.14, Guidelines.
8 Douban v. PPTV, CNTV v. Fengxing.

85 CNTV v. Yueti; CNTV v. Huaxiachengshi.

86 Qihu, Qizhiv. Tencent.
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inappropriately grabbed by others.*’

Particularly, PNC tried to substitute for SNC’s exclusive service by illegally
providing the same videos in its portal website,* which grabbed the economic benefits
from SNC, diverted the user’s attention and the website traffic,** and harmed SNC’s
business advantage and opportunities.®® In addition, the expected business benefits
arising from the live broadcast of sports events is valued the most in sports industry.
And the probability is scarcely left for the operators to acquire profits afterwards.
Therefore, PNC has caused irreversible and irreparable damages to SNC. In conclusion,
the legitimate rights and interests of SNC were damaged by PNC.

4. PNC shall be held liable for damages suffered by SNC.

In accordance with Article 20 of Competition Law, ' PNC shall be held liable for
damages suffered by SNC.

VII. Conclusion

Firstly, the alleged programs shall be regarded as cinematography works or
compilation works for satisfying the requirement of originality and fixation. Since SNC
is entitled to copyright protection through multiple authorization originated from CFA
who is the original owner enjoying the copyrights over the alleged programs in the
present case. Therefore, PNC shall be held liable for copyright infringement, for it,
together with LNC, jointly live broadcast the involved programs in the division of portal
websites, which infringed SNC’s empowered right to broadcast and communicate on
networks.

Secondly, PNC constitutes unfair competition under Article 2 and Article 9, for it
intentionally leads to false or misunderstanding promotion, violated the generally
recognized ethics, damaged the legitimate rights and interests of SNC, disturbed the
market order and may harm the consumer’s interests. Thus, PNC should be held liable
for unfair competition.

In_conclusion, PNC has infringed the copyrights of SNC, constituted unfair
competition, and shall bear the liability for damages of SNC.

We respectfully submit that the court shall overrule the petitioner’s claim of appeal.
Respectfully Submitted,

Attorney for the Respondent

87 Quota of Kelp Case.
8 Woailiao v. CNTV.
8 Moot Problem, Paragraph 8, Line 7.
%0 CNTV v. Huaxiachengshi.

o1 Article 20, Competition Law.
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VIII. APPENDIX I

Laws and Regulations of People’s Republic of China

A. Copyright Law
(A N\ RSEA E Z ARG

Article 3 “Works” mentioned in this Law shall include works of literature, art, natural
science, social science, engineering technology and the like made in the following
forms:

(1) written works;

(2) oral works;

(3) musical, dramatic, quyi*, choreographic and acrobatic art works;

(4) works of fine art and architecture

(5) photographic works;

(6) cinematographic works and works created in a way similar to cinematography

(7) drawings of engineering designs and product designs, maps, sketches and
other graphic works as well as model works;

(8) computer software;

(9) other works as provided in laws and administrative regulations.
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Article 9 “Copyright owners” shall include:
(1) authors;

(2) other citizens, legal entities and organizations enjoying copyright in
accordance with this Law.

FhEK EERNATE:
(—) 15
(=) HABAKIGAVE =/ ZER I A K. EANEE HAh AL,

Article 10 “Copyright” shall include the following personal rights and property rights:

(1) the right of publication, that is, the right to decide whether to male a work
available to the public;

(2) the right of authorship, that is, the right to claim authorship and to have the
author's name mentioned in connection with the work;

(3) the right of alteration, that is, the right to alter or authorize others to alter one's
work;

(4) the right of integrity, that is, the right to protect one's work against distortion
and mutilation;

(5) the right of reproduction, that is, the right to produce one or more copies of
the work by means of printing, Xeroxing, rubbing, sound recording, video recording,
duplicating, or re-shooting, etc.;

(6) the right of distribution, that is, the right to provide the public with original
copies or reproduced copies of works by means of selling or donating;

(7) the right of lease, that is, the right to nongratuitously permit others to
temporarily exploit a cinematographic work, a work created in a way similar to
cinematography or computer software, unless the computer software is not the main
object under the lease;

(8) the right of exhibition, that is, the right to publicly display the original copies
or reproduced copies of works of fine art and cinematographic works;

(9) the right of performance, that is, the right to publicly perform works, and to
publicly transmit the performance of works by various means;

(10) the right of projection, that is, the right to make, by such technical equipment
as projector, episcope, etc., the works of fine art, photographic works, cinematographic
works and works created in a way similar to cinematography, etc. reappear publicly;

(11) the right of broadcasting, that is, the right to publicly broadcast or
disseminate works by wireless means, to disseminate broadcast works to the public by
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wired dissemination or rebroadcast, and to disseminate broadcast works to the public
by audio amplifier or other similar instruments for transmission of signs, sounds or
images;

(12) the right of information network dissemination, that is, the right to provide
the public with works by wired or wireless means, so as to make the public able to
respectively obtain the works at the individually selected time and place;

(13) the right of production, that is, the right to fix works on the carrier by
cinematography or in a way similar to cinematography;

(14) the right of adaptation, that is, the right to modify a work for the purpose of
creating a new work of original creation;

(15) the right of translation, that is, the right to transform the language of a work
into another language;

(16) the right of compilation, that is, the right to choose or edit some works or
fragments of works so as to form a new work;

(17) other rights which shall be enjoyed by the copyright owners.

A copyright owner may permit others to exercise the rights provided in Items (5)
through (17) of the preceding paragraph, and may receive remuneration as agreed upon
in the contract or in accordance with the relevant provisions in this Law.

A copyright owner may wholly or partially transfer the rights provided in Items
(5) through (17) of Paragraph 1 of this Article, and may receive remuneration as agreed
upon in the contract or in accordance with the relevant provisions in this Law.
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Article 11 Except otherwise provided in this Law, the copyright in a work shall belong
to its author.

The author of a work is the citizen who has created the work.

Where a work is created according to the intention and under the supervision and
responsibility of a legal entity or another organization, such legal entity or organization
shall be the author of the work.

The citizen, legal entity or organization whose name is affixed to a work shall,
without the contrary proof, be the author of the work.
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Article 14 A work created by compilation shall refer to the work which is compiled of

v
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some works, fragments of works or the data or other materials not constituting a work,
and the choice or layout of the contents of which embodies the original creation. The
copyright of the compilation work shall be enjoyed by the compiler, provided that the
exercise of such copyright does not infringe upon the copyright of the pre-existing
works included in the compilation.
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Article 15 The copyright of a cinematographic work or a work created in a way similar
to cinematography shall be enjoyed by the producer, while any of the playwright,
director, cameraman, words-writer, composer and other authors of the work shall enjoy
the right of authorship, and shall be entitled to obtain remuneration as agreed upon in
the contract between him and the producer.

The authors of the screenplay, musical works and other works that are included
in a cinematographic work or a work created in a way similar to cinematography and
can be exploited separately shall be entitled to exercise their copyright independently.
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Article 17 The ownership of copyright in a commissioned work shall be agreed upon
in a contract between the commissioning and the commissioned parties. In the absence
of such a contract or of an explicit agreement in the contract, the copyright in such a
work shall belong to the commissioned party.

BBk REILEMERMER, ZHEREHERZREAMZIENEL G FRLE.
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Article 42 A producer of sound recordings or video recordings shall have the right to
permit others to reproduce, distribute, lease and disseminate to the public through
information network such sound recordings or video recordings and shall have the right
to receive remuneration for it. The term of protection of such rights shall be fifty years,
expiring on December 31 of the fiftieth year after the production of the recording is
firstly completed.

A producer of sound recordings or video recordings who is permitted to reproduce,
distribute, lease or disseminate to the public through information network a sound
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recording or video recording shall obtain permission from and also pay remuneration
to both the copyright owner and the performer.
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Article 48 He who commits any of the following acts of infringement shall bear the
civil liability for such remedies as ceasing the infringements, eliminating the effects of
the act, making a public apology or paying compensation for damages, depending on
the circumstances; where he damages public interests at the same time, the copyright
administration department may order him to cease the act of tort, may confiscate his
illegal gains, confiscate and destroy the reproductions of infringement, and impose a
fine on him; if the case is serious, the copyright administration department may also
confiscate the materials, instruments and equipment, etc. mainly used to make the
reproductions of infringement; where his act has constituted a crime, he shall be
investigated for criminal liabilities in accordance with the law:
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(1) without the permission from the copyright owner, reproducing, distributing,
performing, projecting, broadcasting, compiling, disseminating to the public through
information network his works, except where otherwise provided in this Law;

() RAFABNVEAT, Bl K47 KRB TR, )3k 05, JHAE
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Article 49 The infringer shall, when having infringed upon the copyright or the rights
related to copyright, make a compensation on the basis of the obligee's actual losses;
where the actual losses are difficult to be calculated, the compensation may be made on
the basis of the infringer's illegal gains. The amount of compensation shall also include
the reasonable expenses paid by the obligee for stopping the act of tort.

Where the obligee's actual losses or the infringer's illegal gains cannot be
determined, the people's court shall, on the basis of the seriousness of the act of tort,
adjudicate a compensation of 500,000 Yuan or less.
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B.  Implementation Regulation

(i N SRR E AR SE e 2% 1)

Article 2 The term "works" as referred to in the Copyright Law means intellectual
creations with originality in the literary, artistic or scientific domain, insofar as they can
be reproduced in a tangible form.

Bk EERUERARIEM, 2RI ZRMRL AU Py BHA a0 M I RE LA
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Article 4 For the purposes of the Copyright Law and these Regulations, the following
expressions concerning works shall have the meanings hereunder assigned to them:

(11) "cinematographic works and works created by a process analogous to
cinematography" means works which are recorded on some material, consisting of a
series of images, with or without accompanying sound, and which can be projected with
the aid of suitable devices or communicated by other means;
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Article 5 For the purposes of the Copyright Law and these Regulations, the following
expressions shall have the meanings hereunder assigned to them:

(3) "video recordings" means fixations of a connected series of related images or
pictures, with or without accompanying sounds, other than cinematographic works and
works created by a process analogous to cinematography;
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C. Interpretation of Copyright Law
(B R Boe T B B E A R A 4 SR AR 8 T i AU SR B AR )
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Article 7 the documents, originals, legal publications, copyright registration certificates,
certificates issued by the certification bodies and contracts for obtaining rights provided
by the parties concerned may be used as evidence.

A natural person, legal person or other organization that signs a work or an article
of work shall be regarded as the owner of the copyright or the rights and interests
relating to the copyright, except where there is proof to the contrary.

BEK TR LR ER . B AvE R F B ICIE T
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D. Interpretations of Network Communication Right

(BRARERXTHEREREMEERNRFUASGRAERERE T HE
HIAERE )

Article 4 where there is evidence to prove that the network service provider and others
jointly provide works, performances, audio and video recordings, etc., which constitute
joint infringement, the people's court shall order the provider to bear joint liability. If a
network service provider can prove that it only provides network services such as
automatic access, automatic transmission, information storage space, search, link, file
sharing technology, and claims that it does not constitute a joint infringement, the
people's court shall support it.
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Article 6 where the plaintiff has prima facie evidence to prove that the network service
provider has provided the relevant works, performances, sound and video recordings,
but the network service provider can prove that it only provides the network service
and has no fault, The people's court shall not consider it to constitute an infringement.
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Article 9 the people's court shall, on the basis of whether the specific facts of network
users' infringement of the right of information network dissemination are obvious or
not, comprehensively consider the following factors to determine whether the network
service provider constitutes a network service provider or not:
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(1) the ability of the network service provider to manage information based on the
nature and manner of providing the service and the possibility of causing infringement;

(2) the types and popularity of the works, performances and audio and video
recordings disseminated and the extent to which the infringing information is apparent;

(3) whether the network service provider has taken the initiative to select, edit,
modify and recommend works, performances and audio and video recordings;

(4) whether the network service provider has actively taken reasonable measures
to prevent infringement;

(5) whether the network service provider has set up a convenient procedure to
receive the infringement notice and make a reasonable response to the infringement
notice in a timely manner;

(6) whether the network service provider has taken the corresponding reasonable
measures against the repeated infringement of the same network user;

(7) other relevant factors.
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Article 11 where a network service provider directly obtains economic benefits from
works, performances, sound recordings and video products provided by network
users, The people's court shall determine that it has a high duty of attention to the act
of infringing upon the right of information dissemination by the users of the network.

The network service provider makes profits by placing advertisements on specific
works, performances, audio and video recordings, or gains economic benefits from
other specific links to the works, performances, audio and video recordings transmitted
by them, Shall be regarded as direct economic benefits as specified in the preceding
paragraph. The general advertising fee, service charge and so on charged by the
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network service provider for the provision of the network service do not fall under the
circumstances stipulated in this paragraph.
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E. Beijing High People’ s Court Guidelines for the Trial of Copyright
Infringement Cases

(IEHRRBENRIEBR FE R HE )

3.1 Proof of ownership

Unless there is proof to the contrary, the ownership of a work shall be determined
according to the name of author identified on the work.

The drafts, originals, legal publications, copyright registration certificates,
certificates issued by competent certification institutions, right transfer contracts,
statements of right holders in conformity with the relevant trade practices and the like
presented by a party to the case may be admitted as prima facie evidence of the
ownership.
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3.2 Verification of author’ s name

In judging whether a name identified as the author of a work is the real author’
s name, the court shall give comprehensive consideration to, inter alia, the nature, type
and form of expression of the work, trade practice and the public’ s cognitive habit.

3.2 [BAriRA)
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5.18 Application of miscellaneous provisions

In the application of Article 10 Paragraph 1 Sub-paragraph 17 of the Copyright
Law “other rights enjoyed by the copyright owner” |, the court shall generally take the
following factors into consideration:

(1) whether the alleged infringement falls within the scope of protection under
Article 10 Paragraph 1 Sub-paragraphs 1 through 16 of the Copyright Law;

(11) if the alleged infringement is not stopped, whether the normal exercise of
the rights already established under the Copyright Law will be affected;

(111) if the alleged infringement is stopped, whether it will lead to a material
imbalance among the interest of the creator, disseminator and the public.
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9.2 Plaintiff” s burden of proof

Where the plaintiff claims that the defendant provides any work, performance or
sound or visual recording individually or jointly with others, he/she shall have the
burden of proof.

Where the plaintiff presents prima facie evidence that the work, performance or
sound or visual recording in suit can be played, downloaded or otherwise obtained from
the defendant” s website, but the defendant still claims that he/she has not provided
such content, the defendant shall have the burden of proof.

The plaintiff may prove the content of the defendant’ s website by notarial
certificate or otherwise, provided that he/she shall ensure the completeness of the steps
to collect the evidence and the related web pages.

9.3 Defendant’ s burden of proof

Where the defendant claims that he/she only provides automatic connection,
automatic transmission, information storage space, searching, link, file sharing
technology or other network technology services of the like, he/she shall have the
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burden of proof, and if he/she fails to present sufficient proof thereof, his/her claim
shall be dismissed.

The defendant shall be responsible for presenting evidence for the provider of the
work, performance or sound or visual recording in suit or the relationship between
him/her and the provider. If the defendant fails to present such evidence, but the
plaintiff has presented prima facie evidence, the defendant’ s claim that he/she has not
provided the content shall be dismissed.

9.6 Direct infringement

Provision of any work, performance or sound or visual recording individually or
in cooperation with others without permission shall constitute a direct infringement of
the right of communication via the Internet.

If there are subjective communications among the defendants or between the
defendants and others for the purpose of joint provision of the work, performance or
sound or visual recording in suit, and they have taken actions to realize such subjective
communications, the court may determine that their act constitutes an act described in
the preceding paragraph.

9.6 [E&EFEN]
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9.7 Cooperation in infringement

If there’ s any agreement or other evidence reflecting an intent of cooperation
among the defendants or between the defendants and others, or the evidences available
prove close links among the parties involved in content cooperation, benefit sharing
and other aspects, the court may determine that there are subjective communications
among the parties involved for the purpose of joint provision of the work, performance
or sound or visual recording in suit, unless the defendants prove that they only provides
technical service according to the objective need of technological or business model.

9.7 [T &4E]
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9.14 Determination of provision of linking service

Where the defendant proves any of the following, the court may preliminarily
determine what he/she provides is a linking service:

(1)the work, performance or sound or visual recording in suit is shown on a third-
party website redirected from the defendant’ s website;

(ii)though the work, performance or recording in suit is shown on the defendant’
s website, but the evidence presented by the defendant is sufficient to prove that the
work, performance or sound or visual recording in suit is placed on a third-party website;

(i11)other circumstances.

The court shall not determine what the defendant provides is a linking service

solely based on the watermarks on the frames shown, or icons or words about the source
of film.
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9.24 Scheduled broadcasting

Where a network service provider publicly broadcasts a work via the Internet
according to a pre-determined schedule without permission, his/her act shall not
constitute an infringement of the right of communication via the Internet, but any claim
lodged by the copyright owner of the work against the network service provider for
infringement under Article 10 Paragraph 1 Subparagraph 17 of the Copyright Law shall
be upheld.
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9.25 Simultaneous retransmission

Where a network service provider simultaneously retransmits a work via the
network without permission, any claim lodged by the copyright owner of the work
against the network service provider for infringement under Article 10 Paragraph 1
Subparagraph 17 of the Copyright Law shall be upheld.

9.25 [FP#%H#E]
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9.29 Determination of website operator

The operator of a website is the operator stated in the registration information of
the website or indicated on the website. If the operator stated in the registration
information of the website is different from the one indicated on the website, such
operators may be determined as co-operators, unless there is proof to the contrary.

9.29 [PMISLEHRINE]
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F. Contract Law
(N RILE & R

Article 36 where a contract is concluded in writing as provided for by laws,
administrative regulations or agreed upon by the parties, if the party has not adopted
the written form but one of the parties has performed its main obligations, the contract
shall be established if the other party accepts the contract.
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G. Civil Procedure Law
(BB ARER R TFERA<FRANRICNE £ Firs 2> FIERE)

Article 168 The people's court of second instance shall review the facts and application
of law in relation to the claims in appeal.

Where a party does not file claims, the people's court shall not try the case, unless
thefirst-instance judgmentviolates prohibitive provisions in laws or damages the
interests of the state, public interests, or the legitimate rights and interests of other
persons.
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H. Interpretation of Civil Procedure Law
(BEBERT REFFIRTEFERRE)

Article 323 The people's court of second instance shalltry a case around the party's
claims in appeal.
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1.  Anti-uUnfair Competition Law

(R N RILAE RAIE L TE$E)

Article 1 This law is drawn up in order to safeguard the healthy development of the
socialist market economy, encourage and protect fair market competition, prohibit
unfair competition, safeguard the legal rights and interests of managers.
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Article 2 Managers shall abide by the principle of voluntariness, equality, impartiality,
honesty and good faith, and also adhere to public commercial moral in their business
transactions.

"Unfair competition", in this Law, means activities made by managers who damage the
others' legal rights and interests, disturb the order of social economy and violate the
provisions of this Law.

"Manager", in this Law, means the legal person, the other economic organisations and
individuals who deal with commercial business or profitable service (commodities in
this Law in hereafter as to commodity which includes service).
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Article 9 Managers shall not use advertisement or the other methods to make a false
propaganda for the quality, composition, function, usage, producer, time of efficacy
and place of production of commodities.

Advertising company shall not be an agent of, or design, or make, or propagandize false
advertisement, if it knows or should know the truth.
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Article 20 Manager shall bear the responsibility for compensating to the damage made
by damager to the damaged party under the violation of the provision of this Law.
Amount of the compensation shall be equivalent to the profit made by the damager
during its damaging, if it is difficult to measure the amount of damage; And it also shall
compensate the reasonable cost to the damaged party who has paid the cost to
investigate the activities of unfair competition made by damager.

The damaged party may bring law suit to the People's Court when its legal interests and
rights are damaged.
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J. Interpretation of Competition Law
(BB ARZERR T HEAE LTS RERAG N ERE T H AR

Article 8 In case a business operator commits any of the following acts, which is
sufficient to cause the misunderstanding of the relevant public, it may be affirmed as a
“false or misleading publicity” prescribed in Paragraph 1 of Article 9 of the Anti-unfair
Competition Law:

(1) conducting one-sided or contrastive publicity of goods;

(2) conducting the publicity of goods by taking undecided scientific viewpoints or
phenomena as the facts for final conclusions; or

(3) conducting the publicity of goods by using ambiguous language or other misleading
means.

The publicity of goods by obviously exaggerating means, if it is insufficient to cause
the misunderstanding of the relevant public, shall not be affirmed as the “false or
misleading publicity”.

The people's court shall affirm the false or misleading publicity according to daily life
experiences, the general attention of the relevant public, the misunderstanding caused,
as well as the actuality of the publicity objects, etc.

BINF REFHEHATINTNL —, RULERAHFRARIRBR, W LLAENRA
TR RS LIRS — R E 1 51 R I AR B A% 4T 0

(D X6 e it 7 v T 1 A% B0 0 LAY

(2D KRk EREWRRII A DUGEE A2 R i S T8 B A

XVI



2018 WANHUIDA-BFSU I.P. Moot Court 1813-R

(=) PABCUEE 5 s HoAb 5 N AR 7 202 AT i dh EAL 1Y

LA 125 5K 05 sUEAR R i, AN 2 DU AR SR A AR, AN 51 MR AR
REMBREAEAT . NGB AR HO AR LY . MR AR —BEE . KA
VRAR IS SEAN B AL X R SEPRTEDLAE R ZR, 0 51N AR AR A B B AR AT AT
WIE

K. [Interpretation of the Supreme People's Court on Application of Laws
in the Trial of Civil Disputes over Domain Names of Computer Network

(B ARIEFR T HEP X HEHNZERS REAUGRAEHEEE T HE
HIRRE)

Article 7 When trying cases of dispute over domain name, the people's court shall apply
the corresponding provisions of law to the circumstances complying with the provisions
of Article 4 of this Interpretation that constitute infringement according to the relevant
provisions of law; those that constitute unfair competition may apply the provisions
of Article 4 of theGeneral Principles of Civil Law and the first paragraph of Article 2 of
the Law on Anti-Unfair Competition.

The cases of disputes over domain name involving foreign elements shall be handled
according to the relevant provisions of Chapter 8 of the General Principles of Civil Law.
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L. Legislation Law
(A N RILFIE LR

Article 104 The interpretations on specific application of law in trial or procuratorial
work as developed by the Supreme People's Court or the Supreme People's
Procuratorate shall primarily involve the specific clauses of laws and conform to the
objectives, principles, and original meaning of legislation. Under any of the
circumstances as set out in paragraph 2, Article 45 of this Law, a request for legal
interpretation or a proposal for developing or amending a relevant law shall be
submitted to the Standing Committee of the National People's Congress.

The interpretations on specific application of law in trial or procuratorial work as
developed by the Supreme People's Court or the Supreme People's Procuratorate shall
be reported to the Standing Committee of the National People's Congress for
recordation within 30 days of issuance.

Judicial and procuratorial authorities other than the Supreme People's Court and the
Supreme People's Procuratorate shall not develop any interpretation on specific
application of law.
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M. Opinions of the State Council on accelerating the development of
sports industry and promoting sports consumption

(EEBRTRKREET AR A T HRHETERL)

Article 3 (7) Research the establishment of sports industry resources trading platform,
innovation market operation mechanism, promote the right to host events, sports
events broadcast rights, athletes transfer rights, intangible assets development and
other resources with the conditions of fair, open circulation.

According to the market principle to establish the distribution mechanism of sports
event relay income, to promote the common development of multiple participants.
Relax the right to broadcast the event restrictions, in addition to the Olympic Games,
Asian Games, World Cup football match, all kinds of domestic and foreign sports
events, television stations can directly purchase or transfer.

We will strengthen the management of security services, improve the standards of
security services for sports events and activities, actively promote the socialization of
security services, further promote fair competition, and reduce the costs of events and
activities.
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N. Notice on Ilegal Broadcasting of Olympic Events and Related
Activities through the Internet is Strictly Prohibited

(EX) BBEZAUE R T RS LM ARR % e R H RMERiES )
%Y

Article 2 The illegal broadcast of the Olympic Games and related events on the
Internet and mobile platforms shall be covered by the “2008 Special Campaign on
Crackdown on Internet Infringement & Piracy” jointly launched by the National
Copyright Administration, the Ministry of Public Security and the Ministry of
Industry and Information Technology, and the unauthorized broadcast of the Olympic
Games and related events on the Internet and mobile platforms shall be seriously
investigated and punished according to law.
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Jidat.

Article 5 To prevent the infringement upon the right to broadcast the Olympic Games
and promote the development of new media in China, all the Internet and mobile
platform operators may legally use the video and audio signals of the Olympic Games
and related events through the authorization of the CCTV Network Dissemination
Center.
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0. Notice on Strengthening TV Coverage and Broadcasting Management
in Sports Competitions

(CRTIARGE SRR RE MR E E TAERE A

Article 1 Major international sports competitions, including the Olympic Games, the
Asian Games and the World Cup football match (including the qualifying matches),
are under the responsibility of CCTV to negotiate and purchase the television
broadcasting rights in China.

Other television stations (including cable radio and television stations) may not buy
directly.

CCTV, under the principle of ensuring maximum audience coverage, should transfer
broadcasting rights in a specific region through negotiation with regard to the needs of
local stations.
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Article 2 Major domestic sports competitions, including television broadcasts of the
national sports meeting, the city sports meeting and the national minority games, shall
be led by the Central Television Station in convening relevant television stations for
consultation.

To formulate a reasonable way of compensation and television signal production
standards, and the CCTYV is responsible for the negotiation and purchase of television
broadcasting rights, other television stations may not directly purchase.
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Article 3 Television broadcasting rights for other sports competitions shall be
purchased or transferred by television stations on the basis of fair and reasonable
principles.
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P. Notice on Improving Broadcasting and TV Reporting and
Broadcasting in Sports Competitions

(CRTEEt AT LS R LR IE AR 3R AR R A

Articlel Major international sports competitions, including the Olympic Games, the
Asian Games and the World Cup football matches (including the qualifying matches),
shall be the sole responsibility for negotiations and purchase of television
broadcasting rights within the territory of China, and no other radio and television
stations may directly purchase them.

Under the principle of ensuring maximum audience coverage, CCTV shall, according
to the needs of other radio and television stations, negotiate and transfer broadcasting
rights in specific regions to ensure coverage of major international sporting events in
China.
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Article 2 In addition to the Olympic Games, the Asian Games and the World Cup
football matches (including qualifying matches), all kinds of sports events at home
and abroad may be purchased or transferred directly by radio and television stations in
accordance with the principle of fair, just and open circulation.

To realize the orderly competition of broadcasting rights of sports events.
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Article 3 In reporting and broadcasting sports competitions, all radio and television
stations should abide by the relevant management regulations, grasp the correct
guidance of public opinion, abide by the professional ethics requirements of news
reports and the rules of sports competitions, and report and interpret sports events in a
true, objective and impartial manner.

All radio and television stations should take necessary measures to guard against
sensitive images, sound sets, and words that damage the image of China.

Live sports events to be carried out according to the requirements of live broadcast
program management.
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IX. APPENDIX II

The 2014 China Football Association Super League TV Broadcast Public
Signal Production Manuals”

Basic Principles of Switching

» The director should study the competition carefully, designs the lens
carefully, fully uses the modern equipment, uses the storytelling
technique, vividly conveys the splendid scene to the audience.

» Follow the movement, if the player runs out of range of one camera, there
is another camera to take over.

» Display new information, such as panoramic view of the field, close-up
description details.

» Enhance the details, the contestant's close-up can reveal his nervousness.

» Telling stories, such as groups of pictures, requires showing the reaction
of the players, teammates, coaches, and spectators, and making the
relationship clear.

» Attract the attention of the audience, change the scene or visual angle,
increase freshness.
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%2 Including public signal technical standards, broadcast vehicle configuration, bit diagram and instructions,
slow motion system, audio requirements, public signal production specifications, slow motion instructions and
specifications, subtitle operation requirements, commentaries, unilateral ENG and DSNG preprocessing. definite
coordination, signal transmission specification, signal transmission technical standard, online packaging system
usage specification, etc. Only “Basic Principles of Switching”, “Specification for Playback” and “The Function
of Playback” were listed in Appendix I1.
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Specification for Playback.

» The production of the competition wonderful lens must grasp the rhythm
switch, divides the match paragraph. It usually occurs when there are obvious
visual changes, paragraphs of the movement itself, and a series of continuous
movements.

» Content contrast, alternate splicing can create a suspense tension atmosphere,
continuous short switching will strengthen the audience association and
anticipation mood, so that tension and suspense presented to the audience.

» The photographer captures the picture accurately, the composition is
reasonable, the focal point is clear. The slow-motion operator is familiar with
the equipment used and the location of each material entry / exit point is
reasonable. Slow motion director transfers timely, accurate, to the switchboard
clear and clear instructions. Switching staff with the director, slow guide link
real-time and playback switch table button operation.

» Two slow-motion pictures appear at the junction of the static frame screen, to
maintain the smooth and stretch of the picture.

1B 3h 1R LA R ATE

>R R GCL I ZE R = DI, R0 B3R B . A W EAL
WA BB H A B 1 BUK LR A T H B E SR BRI AT

>R E L A B AT LAIE S STk AU, SRR U2 s
ARIBAR S IR A, MRS BSR4 AR o

> INFG AP B, A BIS3. AR iE . 12 1E B A R AT H 28
M BRBEMANM G E G a0 L HEw, 45 D)4 O3 TE W
HIfE4. Ul & S, 18 SR S8 s V6 & e st iE .

> M B A I T AP 422 Ak UL F I T, 2 ORf 1 T PO 5

The Function of Playback.
» Instant playback: time and space remodeling.

» Answering questions: offside of football, foul in body contact, ball
landing in the door, decision out of bounds, red and yellow card, etc.

» Stressing: single / multiple angles of the same action, different
scenes play back, highlight emotion, emphasize the plot.

» Related additions: coach, opponent, audience reaction.
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» Production of the collection: have the idea, have the connection,
have the head and end, have the amount of information.

» Special scenes: athletes' faces, sleepy babies, fanatical fans, etc.
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